
1



In March 2020 we launched the f i rs t M&A survey

cover ing 2018 and 2019 (M&A Report 2018/19) .

Almost at the same t ime the Covid-19 pandemic

started to impact a l l corners of the World –

including the M&A market .

Many transact ions stopped or were put on hold in

Q1 2020 but the market started to p ick up aga in

dur ing the course of 2020 . 2021 has been one of

the busiest years ever in the Danish M&A market .

These two years were a lso very busy for

Lundgrens , and dur ing the per iod we have adv i sed

on more than 90 transact ions . We were invo lved in

a number of notab le and h igh-prof i le t ransact ions

and have represented Dan ish and internat iona l

lead ing pr ivate equ i ty (PE) and venture capi ta l

f i rms , large corporates , f ami ly owned/managed

businesses and others .

In th is report , we provide you with stat i st ics and a

summary of the terms of dea ls we have been

invo lved in . Th is survey is based on more than 60

transact ions se lected between the transact ions we

have adv ised on dur ing the per iod . In our op in ion ,

these ref lect the typ ica l Dan ish M&A market . We

have not inc luded those which do not re f lect

customary transact ions , such as d ist ressed

transact ions and asset transact ions .

The average va lue of a l l transact ions inc luded in

the survey is approx imately DKK 295 mi l l ion (USD

43 mil l ion) .

After hav ing rece ived very pos i t ive feedback on the

M&A Report 2018/19 we have been look ing very

much forward to th is report . We hope that you

wi l l be ab le to use th is report and the ana lys i s i t

conta ins . We would be happy to prov ide you with

a more in-depth ana lys i s in person , so p lease reach

out i f you would l ike more informat ion on the

report .
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Record h igh M&A act iv i ty in 2021 dr iven by cont inued low interest rates ,

increas ing stock market va luat ions , and Covid-dr iven (permanent) boost of

certa in industr ies through acce lerated technology adopt ion ( technology ,

healthcare, e-commerce, logist ics )

• Cont inued (h igh) appet i te among fore ign investors for Dan ish compan ies

due to stab le po l i t ica l and macro-economic env ironment , h igh degree of

d ig it a l nat iveness , and a track record of Dan ish technology f i rms

succeeding abroad

• Pr ivate equ i ty buyers and PE-backed buyers accounted for 46% of

major ity sa les in 2021 up from 33% in 2020 and 31% in 2019 , t rend dr iven

by several factors :

o Covid-19 has boosted certa in industr ies and bus iness mode ls that

i s increas ing ly favoured by pr ivate equ i ty , inc lud ing sof tware , e -

commerce, and healthcare

o Low interest rates s ince Q1-2020 have increased access ib le

leverage enab l ing PE funds to dr ive up va luat ions (without

compromis ing expected returns) mak ing them more compet it ive

buyers

o Low/negat ive in terest rates on bonds have increased pens ion

funds’ al locat ion to private equity making more capital avai lab le
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• The clos ing accounts mode l is (becoming) the

more dominant pr ic ing mechan ism and is used

in the majority of the transact ions .

• Clos ing accounts transact ions use f igures as

per the c los ing date with adjustment a fter

c los ing , wh i le locked box transact ions use

histor ica l f i gures and, according ly , have a f ixed

price at clos ing .

• In most locked box transact ions , the equ ity

pr ice i s combined with an interest f rom the

locked box date (wh ich is often the latest

accounts date) .

• In compar ison to the M&A Report 2018/19 the

c los ing accounts mechanism has become more

popular (up from 52%) . I t i s d i f f i cu l t with

certa inty to conclude why that i s the case . Our

best guess – based on our transact ions – i s that

se l lers throughout the pandemic have

cont inued to be l ieve in better t imes ahead and

therefore have been more re luctant to agree to

a price model based on histor ica l f igures .
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• More than one th ird of the transact ions

inc luded an earn -out or other payment

condit iona l upon future events .

• Earn-out mechan isms are often rooted in large

di f ferences in op in ions over the va lue of a

target bus iness , e .g . , in growth compan ies or

compan ies wh ich are high ly dependent on

founders .

• EBITDA was the most commonly used bas is for

the ca lcu lat ion and determinat ion of earn -out

and was used in around hal f of the transact ions

which included earn-out .

• Other mode ls inc luded mi lestones based on

EBIT, revenue , ARR (annua l recurr ing revenue)

and exit value for the buyer .

• Compared to the M&A Report 2018/19 there is

a smal l increase (5%) in the transact ions where

an earn -out i s inc luded . We assume it is a

d irect resu lt of the pandemic and the buyers ’

concern for the future performance of the

target company.
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• In approx imate ly 57% of the transact ions , the

buyer was of fered secur i ty , other than

warranty and indemnity (“W&I”) in surance , for

warranty cla ims .

• Ranging f rom the most secure to the least

secure from a buyer ’s perspect ive , such

secur i ty var ied between holdback , escrow,

bank guarantee , parent company guarantee ,

co l latera l , equ ity guarantee and div idend

restr ict ion .

• The most secure , a ho ldback , enta i l s that the

buyer reta ins part of the purchase pr ice for

subsequent re lease , whereas the least secure ,

the div idend restr ict ion, enta i l s a restr ict ion

on the se l ler ’ s ab i l i t y to dist r ibute div idends

for a certain period of t ime fol lowing clos ing .

• Escrow was used in 1 /4 of the transact ions in

wh ich the buyer was of fered th is k ind of

secur i ty . Compared to the M&A Report

2018/19, th is is a decrease from 1/3 .

• The reason for the dec l ine in use of escrow is

most l ike ly an increased scrut iny among banks

with respect to KYC documentat ion , genera l

re luctance to act as escrow agent , negat ive

in terest rates and increased costs to the

escrow agent . Escrow enta i l s that an agreed

amount i s depos ited with a th ird-party escrow

agent (typ ical ly a bank) .

• The s ize of the secur i ty (ho ldback , escrow or

guarantee) ranged from a few percent (of ten

labe l led to cover spec i f i c concerns) to a

certa in percentage equa l ing the cap on

warranty cla ims .

• There is no clear conclus ion as to why no

secur i ty was prov ided in 43% of the

transact ions . Part o f the explanat ion is that

W&I insurance was used to mit igate r i sks of

warranty c la ims , a PE fund with a strong

barga in ing pos i t ion was act ing as a se l ler or

s imp ly that there was no inherent r isk of the

sel ler not being able to honor warranty cla ims .
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• The data room was cons idered disc losed in the

vast major i ty of the transact ions in the survey

and in a l l t ransact ions covered by W&I

insurance . Th is means that a buyer is not ab le

to ra ise a c la im for matters inc luded in the

data room (i .e . disclosed) .

• The use of d isc losure let ters i s f ar f rom

standard in Dan ish transact ions and so,

unsurpr is ing ly , d i sc losure letters were on ly

seen in a smal l number of the transact ions

included in the survey.

• Where more informat ion than disc losed in the

data room was cons idered with in the buyer ’s

knowledge (thus l imit ing the buyer ’s r ight to

ra ise a c la im) , the Share Purchase Agreements

(SPA) most commonly referred to buyer ’s

actua l knowledge , in format ion prov ided in

management presentat ions or the SPA and/or in

few cases e-mai ls (to selected individua ls) .

• Ant i- sandbagg ing prov is ions were inc luded in

the major ity of the SPAs . An ant i -sandbagg ing

prov is ion prec ludes the buyer from rais ing a

c la im aga inst the sel ler for breach of

warrant ies , i f the buyer had knowledge of the

breach at s ign ing (an add-on to other

prov is ions prevent ing the buyer from rais ing

cla ims with in buyer’s knowledge) .

• Compared to the M&A Report 2018/19 the

bas ic pr inc ip les have not changed – i .e . genera l

d isc losure (data room disc losed) and no use of

d isc losure letter . However , the use of

addit iona l in format ion as d isc losed has

increased from 22% to 40% and ant i -

sandbagg ing has increased from 43% to 60%.

These trends ind icate in our v iew that se l lers

dur ing the re levant per iod have had a strong(-

er) negot iat ion posit ion .
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• The most common warranty per iod for genera l

warrant ies was 18 months .

• The average genera l warranty per iod was 19 .1

months . Th is number was on ly to a l imited

extend inf luenced by W&I insurance covered

transact ions , wh ich had an average genera l

warranty per iod of 21.6 months . Exc lud ing

those transact ions , the average genera l

warranty period was 18.5 months .

• Only in 2% of the transact ions , warrant ies

were g iven for a per iod shorter than 12

months from clos ing . S imi lar ly , on ly in 2% of

the transact ions , warrant ies were g iven for a

per iod of longer than 24 months from clos ing .

None of these transact ions were covered by

W&I.

• Compared to the M&A Report 2018/19 the

average genera l warranty per iod have not

changed s ign i f i cant ly However , the number of

transact ions with a warranty per iod of 15

months has decreased by approx imate ly 7%

whi le the number of transact ions with a

warranty per iod of 18 months has increased

with almost 15%.

14%

55%

29%

2%
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• The most common not ice per iod in which the

buyer sha l l g ive not ice to the se l ler of a matter

g iv ing r ise to a c la im in order to seek

indemnif icat ion of such c la im, is 30 bus iness

days , wh ich was appl ied in 27% of the

transact ions .

• The average not ice per iod was 44 .1 bus iness

days after the buyer has become aware of such

matter giv ing r ise to a cla im.

• In 20% of the transact ions no not ice per iod

was agreed, and in 11% of the transact ions the

not ice period was 90 business days or more.

• In most cases , fa i lure to comply with such

not ice per iod did not prec lude a c la im but may

have l imited the size of the claim.
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Length of notice period

Notice period up to 30 business 
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No notice period agreed 20%



• Fundamenta l Warrant ies are usua l ly def ined as

warrant ies re lated to the se l ler ’ s author i ty ,

capac i ty and t i t le to the shares , and are most

commonly exempt from buyer ’s knowledge , and

monetary thresho lds such as de min imis , basket

and/or cap .

• In 94% of the transact ions compr is ing a spec i f i c

set of fundamenta l warrant ies , fundamenta l

warrant ies were sub ject to a longer warranty

per iod than genera l warrant ies , f i ve or seven

years be ing equa l ly the most common

l imitat ion . Th is tendency is fue led by W&I

in surance covered transact ions , in wh ich

fundamenta l warrant ies are commonly insured

for seven years .

• Outs ide W&I insurance covered transact ions ,

most commonly , fundamenta l warrant ies were

sub ject to e ither 5 years or without agreed

l imitat ion . In 64% of the transact ions in wh ich

fundamenta l warrant ies were s ing led out , and

no l imitat ion of the warranty per iod had been

agreed, the buyer was foreign .

• Of the transact ions in wh ich a countab le

warranty per iod for fundamenta l warrant ies

were set ( i .e . , other than per iod of s tatutory

l imitat ions or no l imitat ion etc .) , the average

warranty per iod for fundamenta l warrant ies

was 64 .4 months . Th is number was in f luenced

by W&I insurance covered transact ions , wh ich

had an average warranty per iod of 75 months .

Exc lud ing the W&I covered transact ions , the

average warranty period was 60.9 months .

• Only in 6% of the transact ions , fundamenta l

warrant ies were not s ing led out and made

sub ject to a longer per iod than the genera l

warranty per iod, and none of these were

covered by W&I insurance .
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Fundamental warranties

Warranty period for fundamental 

warranties of 60 months

23%

Warranty period for fundamental 

warranties of 84 months

22%

Warranty period for fundamental 

warranties equals the statute of 

limitation (in some with addition of 

a few months)

14%

Warranty period for fundamental 

warranties of 36-59 months

8%

Warranty period for fundamental 

warranties without agreed limitation

21%

Warranty period for fundamental 

warranties of 120 months

2%

Warranty period for fundamental 

warranties of 72 months

4%

No fundamental warranties singled

out

6%



• In some transact ions fundamenta l warrant ies

re late to and/or inc lude other warrant ies than

the usua l , wh ich the buyer deem cruc ia l to the

bus iness or the case , such as env ironmenta l ,

Inte l lectua l Property Rights (“IPR”) etc . , and

wish to single out from the general warrant ies .

• This was on ly the case in 16% of the

transact ions of wh ich 11% had s ing led out

env ironmenta l warrant ies , and 5% had s ing led

out warrant ies related to IPR.

• In those transact ions where env ironmenta l

and/or IPR warrant ies were s ing led out f rom

the genera l warrant ies , the warranty per iod

ranged from 36 months to no agreed

l imitat ion , however , no warranty per iod was

dominant .
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Other fundamental warranties

IPR warranties singled out 5%

Environmental warranties singled

out

11%

Warranty period

Warranty period for other
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months
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Warranty period for other

fundamental warranties of 60-83 

months

22%

Warranty period for other

fundamental warranties of 84 

months

12%

Warranty period for other

fundamental warranties equals the 

statute of limitations plus a few

months

22%

Warranty period for other

fundamental warranties not 

limited in time

22%



• There was a c lear tendency towards s ing l ing

out tax warrant ies f rom genera l warrant ies .

This was the case in 80% of the transact ions .

• In those transact ions where tax warrant ies

were s ing led out from the genera l warrant ies ,

most commonly the statute of l imi tat ion with

an addi t iona l per iod of a few whole months or

between 20-90 bus iness days , was app l ied as

warranty per iod . Th is was the case in 64% of

the transact ions . Out of these 64% transact ions

app ly ing statute of l imitat ion with an addi t iona l

per iod of a few months , 71% app l ied the

statute of l imitat ion plus 3 months .

• A seven-year l imitat ion for tax warrant ies was

only app l ied in cases covered by W&I

insurance , and overa l l , in 90% of the

transact ions covered by W&I insurance , the tax

warrant ies were s ing led out and made sub ject

to a longer warranty period.
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Tax warranties

Warranty period for tax

warranties of 84 months
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Warranty period for tax
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Warranty period for tax

warranties equals the statute of 

limitation with an additional period

of a few months
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Warranty period for tax

warranties not singled out from 
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• Most commonly , both direct and reasonab ly

foreseeab le ind irect losses were c la imab le by

the buyer aga inst the se l ler . I t i s our

exper ience that , h i stor ica l ly , most se l lers on ly

covered direct losses suf fered by the buyer .

• In a l l t ransact ions involv ing W&I insurance ,

d irect and reasonab ly foreseeab le ind irect

losses were covered . Exc luding cases with W&I

in surance , coverage for d irect losses on ly was

st i l l the prevai l ing scheme.

• Compared to the M&A Report 2018/19 the

div i s ion between direct losses and direct

reasonab ly foreseeab le losses has a lso t ipped in

favour of on ly d irect losses be ing covered ,

whereas d irect and reasonab ly foreseeab le

ind irect losses was more commonly covered in

the M&A Report 2018/2019.
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Type of loss

Only direct losses 42 %

Direct and reasonably foreseeable

indirect losses 

36 %

Direct and indirect losses 12 %

Reference to Danish law 10 %



• A maximum (cap) on the se l ler ’ s l i ab i l i t y was

included in al l transact ions .

• 45% of the transact ions had a cap between (and

inc lud ing) 30% and 50%, with 30% be ing the

most frequent ly used cap .

• The average cap was 38%, wh ich is c lose to

ident ica l to the average cap in the M&A Report

2018/19. Exc lud ing the transact ions with a cap

of 100% or above , wh ich we be l ieve are based

on spec i f ic and spec ia l c i rcumstances , the

average cap is 31%.

• There was a s l i ght tendency that the h igher the

enterprise value was, the lower the percentage .

• The cap in W&I insurance covered transact ions

was genera l ly on the same leve l as the cap in

other transact ions , w ith the exempt ion that a

cap equ iva lent to the purchase pr ice was not

used in any W&I insurance covered transact ion .

• The cap did not app ly to breaches of the

fundamenta l warrant ies in a lmost a l l

transact ions , and in a vast major i ty of the

transact ions the genera l cap did not app ly to

breaches of the tax warrant ies , but l i ab i l i t y for

breach of such warrant ies was st i l l l im i ted to a

maximum of the purchase price .
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• A de min imis thresho ld for protect ion aga inst

l i ab i l i ty for minor losses was used in a lmost a l l

transact ions .

• The major i ty of a l l de min imis thresho lds

agreed were between 0 .1-0 .15% of the purchase

pr ice , with a major i ty o f these centered around

0.1%. There was , however , a large spread in the

de minimis thresholds appl ied .

• There was a genera l tendency that the de

min imis thresho ld percentage was h igher on

transact ions with a lower enterpr ise va lue

compared to transact ions with a h igher

enterprise value .

• There was a c lear tendency that the de min imis

thresho lds in W&I insurance covered

transact ions were lower than in non-W&I

insurance covered transact ions .

• The survey showed that in a lmost a l l

transact ions the de minimis thresho ld did not

app ly to breaches of the fundamenta l

warrant ies , and in a vast major i ty of the

transact ions the de minimis thresho ld did not

apply to breaches of the tax warrant ies .
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• Almost a l l t ransact ions conta ined a basket

l imit ing the buyer ’s r ight to ra ise a c la im

aga inst the se l ler un less the aggregate of a l l

losses exceeded a certain threshold .

• The most commonly used basket was between

0.5% and 1 .5% of the purchase pr ice , with a

major ity of these centered around 1%.

However , as was the case with the de min imis

thresho ld , there was a rather large spread in

the percentages .

• The basket as a percentage of the purchase

pr ice was lower on transact ions with a h igh

enterpr ise va lue compared to transact ions with

a low enterprise value .

• There was a tendency that the basket in

transact ions covered by W&I insurance was

lower than in transact ions not covered by W&I

insurance .

• The most common type of basket by far was a

t ipp ing basket (83%) , i .e . , once the aggregate

losses exceed the basket , the fu l l amount wi l l

be recoverable .

• Non-t ipp ing baskets ( i .e . , the basket works as a

deduct ib le ) were used in on ly 17% of a l l

transact ions , wh ich is s ign i f i cant ly lower than

in the M&A Report 2018/19.

• The survey showed that in a lmost a l l

transact ions the basket thresho ld did not app ly

to breaches of the fundamenta l warrant ies , and

in a vast major i ty of the transact ions the

basket thresho ld did not app ly to breaches of

the tax warrant ies .
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• W&I insurance coverage for breaches of the

se l ler ’ s warrant ies was used in 17% of a l l

transact ions . Al l of these invo lved a PE fund

either as buyer or se l ler ind icat ing that PE

funds have a b ig appet ite for W&I insurance

whereas W&I insurance is less common in

transact ions involving corporates only .

• The reasons for th is are :

o When the PE fund is act ing as a se l ler , a

W&I insurance may fac i l i tate a c lean ex it for

the PE fund which enab les the fund to c lose

down with no l iab i l i t y rest ing with the PE

fund for breaches of warrant ies .

o When the PE fund is act ing as a buyer , a

W&I insurance may fac i l i t ate more

favourab le dea l terms as it enab les the PE

fund to of fer terms for the se l ler without

usua l secur i ty to honor warranty c la ims and

min imizes r isk of d isrupt ion in the event of

warranty c la ims where the se l ler i s

re invest ing in the target with the PE fund.

• Our survey shows that , in most transact ions ,

the se l ler wou ld remain l i ab le for breaches of

the fundamenta l warrant ies i f and to the extent

the W&I insurance would not cover such

breach ( for whatever reason) . Furthermore ,

W&I insurance does not cover in the event of

fraud or wil l fu l misconduct by the sel ler .

• The se l lers a lso prov ided spec i f i c indemnit ies

( i .e . indemnit ies for spec i f i c mat ters wh ich the

part ies are aware of and therefore can not get

coverage for under a regu lar W&I insurance) in

a large part of the W&I insurance covered

transact ions .

• W&I insurance genera l ly does not cover breach

of warrant ies wh ich is d iscovered between

s ign ing and c los ing . Therefore , the r isk and

consequence of such breach must st i l l be

negot iated between the buyer and the sel ler .
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• More than 4 out of 5 of a l l t ransact ions in the

survey conta ined non-compete c lauses

restr ict ing the se l lers - and u lt imate owners

where re levant - from compet ing with the

targets ’ business for a period after clos ing .

• The most commonly used per iod for non-

compete c lauses was by far 36 months after

clos ing .

• Of the agreements conta in ing non-compete

c lauses , 82% had l iqu idated damages for

breaches of the non-compete c lause . The vast

major ity of l iqu idated damages were DKK

500,000 or lower , with DKK 500 ,000 be ing the

most popular amount .

• Clauses restr ict ing the se l ler f rom sol ic it ing

employees and/or customers were inc luded in

roughly hal f of the transact ions .

• Compared to the M&A Report 2018/19 we note

a substant ia l increase in the use of non-

compete provis ion (up from 63% to 83%) . The

durat ion of the restr ict ions has not changed

s ign i f i cant ly wh i le the l i qu idated damages seem

to decrease with transact ions e i ther be ing

without l iqu idate damages , or with damages

l imited to DKK500 ,000 or lower increas ing

from 46% to 68%. I t seems that buyers have

genera l ly been ins i s t ing on the restr ict ive

covenants at such to be inc luded but have

agreed to smal ler penalt ies .
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Non-compete

With non-compete 83%

Without non-compete 17%

12 months 13%

18 months 2%

Duration

24 months 25%

36 months 60%

Liquidated damages in DKK

No liquidated damages 18%

<500,000 50%

500,001 – 1,000,000 17%

1,000,001 – 1,500,000 5%

>1,500,000 10%

Non-solicitation 

With non-solicitation 54%

Without non-solicitation 46%
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